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Court of Appeals of the District of Columbia. 


No. 4026. 

John H. Ford, Appellant, 

V3. 

Guy Sturgis, Administrator, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67327. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 

Deceased, Plaintiff, 

vs. 

Knickerbocker Theatre Company, a Corporation; Harry M. 
Crandall, Reginald W. Geare, John H. Ford, Union Iron Works 
Company, a Corporation, and District of Columbia, a Municipal 
Corporation, Defendants. 

United States of America/ 

District of Columbia , $s: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 
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1 Declaration. 

Filed Jan. 26, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 

Deceased, Plaintiff, 

v. 

Knickerbocker Theatre Company, a Corporation; Harry M. 
Crandall, Reginald W. Geare, John H. Ford, Union Iron Works 
Company, a Corporation, and District of Columbia, a Municipal 
Corporation, Defendants. 

Declaration. 

The plaintiff, Guy Sturgis, to whom letters of administration have 
been issued by the Court of Ordinary, Richmond County, Georgia, 
upon the estate of Victor M. Sturgis, deceased, hereinafter called the 
decedent, sues the defendants, Knickerbocker Theatre Company, a 
corporation, Harry M. Crandall, Reginald W. Geare, John H. Ford, 
Union Iron Works Company, a corporation, and the District of 
Columbia, a municipal corporation, for that heretofore, to wit, prior 
to January 28, 1922, and between the 1st day of December, 1916, 
and the 28th day of January, 1922, there was erected and constructed 
in the City of Washington, District of Columbia, on a certain parcel 
of ground known as Lots 822, 823 and 18, in Square 2551, otherwise 
known as the southwest corner of Eighteenth Street and Columbia 
Road, Northwest, a certain building known as the Knickerbocker 
Theatre, which was equipped and provided with seats for many hun¬ 
dreds of persons and designed and intended, as all the defendants 
well knew, to be used for profit as a moving picture theatre and a 
place of amusement and entertainment, to which the public gen¬ 
erally were invited and were to be charged for admission; and said 
theatre, having been erected and constructed between the dates afore¬ 
said, was, on the 28th day of January,' 1922, being used, maintained 
and operated for profit as a moving picture theatre to which the 
public were invited and to which hundreds of persons were admitted 
daily upon the payment of the charge for admission thereto: and on 
the day and year last aforesaid the decedent, having paid the re¬ 
quired charge for admission, was occupying a seat in said theatre 
as a patron thereof and as a spectator of the moving picture show then 
and there being exhibited in said theatre. 

That said theatre was constructed and caused to be constructed by 
the defendants Knickerbocker Theatre Company and Harry M. 

Crandall; that the defendant Harry M. Crandall was the 

2 president, general manager, director and the controlling stock- 


JOHN H. FOKD VS. GUY STUEGIS, ADSfS., ETC. 


holder of said Knickerbocker Theatre Company while said 
theatre was in the course of construction, and as such and also in¬ 
dividually, had active control and direction of the construction of 
said theatre; that in connection with the construction of said theatre, 
the defendant Reginald W-. Qeare, at the direction and under the, 
employment of the defendants,* Knickerbocker Theatre Company 
and Harry M. Crandall, undertook and assumed to design and draw 
the plans and specifications for the construction of said theatre and 
to exercise general direction and supervision of the construction 
^hereof; that the defendant, John H. Ford, acting for and on behalf 
oi C. A. Schneider’s Sons, a concern over the business of which he 
exercised active control and direction, with the knowledge and con¬ 
sent and under the direction of the defendants Knickerbocker 
Theatre Company and Harry M. Crandall, undertook and assumed to 
design, fabricate, furnish and install the structural steel and iron 
to be used in said theatre for supporting the roof, ceiling and balcony 
thereof; that while said theatre was in the course of construction, the 
defendant, Union Iron Works Company, was incorporated and suc¬ 
ceeded to all the interests, property and business of C. A. Schneider’s 
Sons, including the designing, fabrication, furnishing and installa¬ 
tion of the structural iron and steel work in said theatre, the defend¬ 
ant, John H. Ford, continuing the active control and direction of 
the business and affairs of said Union Iron Works Company which 
he had theretofore exercised with respect to C. A. Schneider’s Sons, 
including the designing, fabrication, furnishing and installation of 
said structural iron and steel work in said theatre; that the District 
of Columbia, undertook to supervise and inspect the plans and 
specifications according to which the said theatre was to be con¬ 
structed, as well as the construction of said theatre and each and 
every part thereof, and to prevent said theatre from being con¬ 
structed in such manner that it would be unsafe or insecure for the 
purpose for which it was intended; that after the construction of said 
theatre, the defendant, Knickerbocker Theatre Company, as owner 
thereof, and the defendant, Harry M. Crandall, individually and as 
president, general manager, director and the controlling stockholder 
of the said Knickerbocker Theatre Company as aforesaid, had direct 
charge, supervision and direction of the management and operation 
of said theatre, and operated and maintained said theatre and re¬ 
ceived large benefits and profits from the operation thereof; 

** That it was the duty of the defendant, Reginald W. Geare, to use 
reasonable care and diligence in the designing of said theatre and in 
supervising the construction thereof, and not to design said theatre 
or allow it or any part thereof to be constructed in such a manner 
as to make it unsafe for the use and purpose for which it was in¬ 
tended; that it was the duty of the defendant, John H. Ford and 
of C. A. Schneider’s Sons, and the successor thereof, the defendant, 
to use reasonable care and diligence in designing, fabricating, 
furnishing and installing the structural steel and iron work support¬ 
ing the roof, ceiling and balcony of said theatre, so that said steel 
and iron work would safely suppprt^the roof, ceiling and balcony of 
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said theatre;' that it was the duty of the defendant, District of 
Columbia, to use reasonable care and diligence in supervising 
3 and inspecting the plans and specifications as well as the 
construction of said theatre and every part thereof, and not 
to permit said theatre to be constructed in such manner that it would 
be unsafe or insecure for the purpose for which it was intended; that 
it was the duty of the defendants, Knickerbocker Theatre Company 
and Harry M. Crandall, to cause said theatre and every part thereof 
to be so constructed that it would be safe and secure for the purpose 
and use for which it was intended, and to keep and maintain said 
theatre in a safe and secure condition so that persons entering said 
theatre as patrons thereof would not be injured in consequence of 
said building being unsafe and insecure, and not to invite or admit 
the public, including the decedent into said theatre when the same 
was in an unsafe and dangerous condition. 

Yet the defendants, and each of them, negligently and carelessly 
failed to perform their duties in the premises; and the defendant 
Reginald W. Geare, negligently and carelessly did plan and design 
said theatre and supervise the construction thereof; and the defend¬ 
ant, John H. Ford, C. A. Schneider’s Sons and the successor thereof, 
the defendant Union Iron Works Company, negligently and care¬ 
lessly did design, fabricate, furnish and install the structural steel 
and iron which supported the roof, ceiling and balcony of said 
theatre; and the defendant, District of Columbia, negligently and 
carelessly supervised and inspected the plans and specifications as 
well as the construction of said theatre, and negligently and care¬ 
lessly permitted said theatre to be so constructed as to be unsafe and 
insecure; and the defendants, Knickerbocker Theatre Company and 
Harry M. Crandall, negligently and carelessly did allow said theatre, 
its appurtenances and equipment, to be so constructed as to be un¬ 
safe and insecure, and did fail to keep and maintain said theatre, its 
appurtenances and equipment, in a safe and secure condition, but 
kept and maintained said theatre, its appurtenances and equipment, 
in ah unsafe and insecure condition, and did, while they knew of its 
unsafe and insecure condition, invite and allow the decedent, with 
many other persons, to enter said theatre as a patron, so that -while 
the decedent was on the day and year aforesaid occupying one of the 
seats in said theatre as a patron thereof and a spectator of the ex¬ 
hibition therein being presented, the roof, ceiling and balcony, of 
said theatre collapsed and fell, and through the negligence and care¬ 
lessness of the defendants, and each of them, and as a result thereof, 

, the decedent, without any negligence on his part, was then and there 
•Njdlled. 

That the decedent left surviving a father, Guy Sturgis, his next 
of kin, who has suffered; great loss and damage by reason of the 
death of the decedent, and for whose benefit the plaintiff, by reason 
of the statute in such case made and provided, is entitled to recover 
damages from the defendants. 
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Wherefore, the plaintiff brings this suit and claims damages of 
the defendants in the sum of Ten Thousand Dollars ($10,000), 
besides costs. 

HOKE SMITH, 

0. H. B. BLOODWORTH, Jr., 
JAS. L. FORT, 

Attorneys for Plaintiff. 

906 Southern Bldg., Washington, D. C. 

4 Filed Feb. 19, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 
* Deceased, Plaintiff, 

vs. 

Knickerbocker Theatre Company, a Corporation; Harry M. 
Crandall, Reginald W. Geare, John H. Ford, Union Iron Works 
Company, a Corporation, and District of Columbia, a Municipal 
Corporation, Defendants. 

Motion to Strike Out. 

Now comes the defendant, John H. Ford by his attorneys, and 
moves the court to strike out the declaration in the above-entitled 
cause for the following reasons: 

1. Several separate and distinct causes of action are joined in a 
single count to the prejudice of the defendant. 

2. Separate and distinct causes of action against separate and dis¬ 
tinct defendants are joined to the prejudice of the defendant. 

3. There is misjoinder of alleged causes of action against separate 
and distinct defendants. 

4. There is misjoinder of parties defendant. 

E. H. GIBSON, 

J. C. GIBSON, 

J. W. HAZELL, 
Attorneys for John H. Ford. 
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5 In the Supreme Court of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 

Deceased, Plaintiff, 

vs. 

Knickerbocker Theatre Company, a Corporation; Harry M. 
Crandall, Reginald W. Geare, John H. Ford, Union Iron Works 
Company, a Corporation, and District of Columbia, a Municipal 
Corporation, Defendants. 

Messrs. Hoke Smith and Jas. L. Fort, 

Attorneys for Guy Sturgis, 

Administrator of the Estate of Victor M. Sturgis, Deceased: 

Take notice that the aforegoing motion will be for hearing on the 
23d day of February, 1923, at 10 o’clock a. m. 

E. H. GIBSON, 

J. C. GIBSON, 

J. W. HAZELL, 
Attorneys for John H. Ford. 

6 Filed Mar. 27, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator, etc., 

v. 

Knickerbocker Theater Company et al. 

Memorandum. 

The declaration in this case was filed January 26, 1923, by the 
plaintiff, as administrator of the estate of Victor M. Sturgis, deceased, 
against the Knickerbocker Theatre Company, a corporation, Harry 
M. Crandall, Reginald W. Geare, John H. Ford, Union Iron Works 
Company, and the District of Columbia, and grows out of the trag¬ 
edy at the Knickerbocker Theatre on .January' 28, 1922, where plain¬ 
tiff’s intestate met his death by reason of the collapse of the roof, 
ceiling and balcony of the Theatre named. 

The declaration alleges, in substance, that the Knickerbocker 
Theatre was equipped and provided with seats for many hundreds 
of persons, and was designed and intended to be used for profit as a 
moving picture theatre and a place of amusement and entertainment, 
to which the public generally were invited, and were to be charged 
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for admission; that the theatre was constructed and caused to be 
constructed by the defendants, Knickerbocker Theatre Company 
and Harry M. Crandall, the latter being the president, general man¬ 
ager, director and the controlling stockholder thereof while the 
theatre was in the course of construction, and, as such, and 

7 also individually, had active control and direction of the con¬ 
struction of the theatre; that the defendant, Geare, at the di¬ 
rection and under the employment of the two defendants just named, 
undertook and'assumed to design and draw the plans and specifica¬ 
tions for the construction of said theatre, and to exercise general 
direction and supervision of the construction thereof; that the 
defendant, Ford, acting for and on behalf of C. A. Schneider’s Sons, 
undertook and assumed to design, fabricate, furnish and install the 
structural steel and iron to be used in the theatre for supporting the 
roof, ceiling and balcony thereof; that, during the course of con¬ 
struction, the defendant, Union Iron Works Company, was incorpo¬ 
rated and succeeded to the business of said C. A. Schneider’s Sons, 
including the matter just referred to, and that said defendant, Ford, 
continued the active control and direction of the business and affairs 
of said successor company which he had theretofore exercised with 
respect to C. A. Schneider’s Sons, including the matter aforesaid; 
that the defendant, District of Columbia, undertook to supervise and 
inspect the plans and specifications according to which the theatre 
was to be constructed, as well — the construction of the theatre, and 
each and every part thereof, and to prevent it from being constructed 
in such manner that it would be unsafe or insecure for the purpose 
for which it was intended; that, after the construction of the theatre, 
the defendant, Knickerbocker Theatre Company, as owner, and the 
defendant, Crandall, individually and as president, general manager, 
director and controlling stockholder of the theatre, had direct charge, 

supervision and direction of the management and operation 

8 of the theatre, and operated and maintained it and received 
large benefits and profits therefrom. 

It is further alleged in the declaration that it was the duty of the 
defendant, Geare, to use reasonable care and diligence in designing 
the theatre and in supervising its construction, and not to design or' 
allow it, or any part thereof, to be constructed in such a manner as 
to make it unsafe for the use and purpose for which it was intended; 
that it was the duty of defendant, Ford, and of C. A. Schneider’s 
Sons, and the successor thereof, to use reasonable care and diligence 
in designing, fabricating, furnishing and installing the structural 
steel and iron work supporting the roof, ceiling and balcony of the 
theatre, so that said steel and iron work would safely support the 
roof, ceiling and balcony of the theatre; that it was the duty of de¬ 
fendant. District of Columbia, to use reasonable care and diligence in 
■supervising and inspecting the plans and specifications, as well as 
the construction of said theatre, and every part thereof, and not to 
permit the same to be constructed in such manner that it would be 
unsafe or insecure for the purpose for which it was intended; that 
it was the duty of defendants, Knickerbocker Theatre Company and 
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Crandall, to cause said theatre, and every part thereof, to be so con¬ 
structed that it would be safe and secure for the purpose and use for 
which it was intended, and to keep and maintain the theatre in a safe 
and secure condition, so that persons entering the theatre as patrons 
would not be injured in consequence of the building being unsafe 
and insecure, and not to invite or permit the public, including plain¬ 
tiff’s intestate, into the theatre when the same was in an un- 

9 safe and dangerous condition. 

The declaration then proceeds, as follows: 

“Yet the defendants, and each of them, negligently and carelessly 
failed to perform their duties in the premises; and the defendant 
Reginald W. Geare, negligently and carelessly did plan and design 
said theatre and supervise the construction thereof: and the defendant, 
John H. Ford. C. A. Schneider’s Sons and the successor thereof, the 
defendant Union Iron Works Company, negligently and carelessly 
did design, fabricate, furnish and install the structural steel and iron 
which supported the roof, ceiling and balcony of said theatre; and the 
defendant, District of Columbia, negligently and carelessly super¬ 
vised and inspected the plans and specifications as well as the con¬ 
struction of said theatre, and negligently and carelessly permitted 
said theatre to be so constructed as to be unsafe and insecure; and 
the defendants, Knickerbocker Theatre Company and Harry M. 
Crandall, negligently and carelessly did allow said theatre, its ap¬ 
purtenances and equipment, to be so constructed as to be unsafe and 
insecure, and did fail to keep and maintain said theatre, its appur¬ 
tenances and equipment, in a safe and secure condition, but kept 
and maintained said theatre, its appurtenances and equipment, in 
an unsafe and insecure condition, and did, while they knew of its 
unsafe and insecure condition, invite and allow the decedent, with 
many other persons, to enter said theatre as a patron, so that while 
the decedent was on the day and year aforesaid occupying one of the 
seats in said theatre as a patron thereof and a spectator of the exhibi¬ 
tion therein being presented, the roof, ceiling and balcony of said 
theatre collapsed and fell, and through the negligence and careless¬ 
ness of the defendants, and each of them, and as a result thereof, 
the decedent, without anv negligence on his part, was then and there 
killed.” 

To the above declaration, the defendant, District of Columbia, filed 
the general issue plea of “not guilty;” and the defendants, Crandall, 
Geare, Ford and Union Iron Works Company filed separate motions 
to strike out or dismiss the declaration, each such motion alleging, 
as grounds thereof, the following: 

“1. Several separate and distinct alleged causes of action are joined 
in a single count to the prejudice of the defendant. 

10 “2. Separate and distinct causes of action against separate 
and distinct defendants are joined to the prejudice of the de¬ 
fendant. 

“3. Misjoinder of alleged causes of action against separate and. 
distinct defendants. 
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“4. Misjoinder of parties defendant.” 

The motions have been fully and ably argued by counsel, and cer¬ 
tain typewritten briefs have been submitted; all of which arguments 
have been carefully considered by the Court. 

The contentions of defendants are sufficiently indicated in the 
above quoted extracts from the motions, and they amount, in sub¬ 
stance, to this, that the torts complained of are not joint, even though 
they may be related; whereas, the plaintiff insists that a joint action 
is maintainable where the concurrent, related, or successive negli¬ 
gence of several persons, combined together, results in an injury to 
a third person. 

The following is stated in 38 Cyc. p. 488, title “Torts:” 

“Production of Single Injury. —Where, although concert is lack¬ 
ing, the separate and independent acts or negligence of several com¬ 
bine to produce directly a single injury, each is responsible for the 
entire result, even though his act or neglect alone might not have 
caused it. It has been said that ‘to make tort-feasors liable jointly 
there must be some sort of community in the wrong-doing, and the 
injury must be in some way due to their joint work, but it is not 
necessary that they be acting together or in concert if their concur¬ 
ring negligence occasions the injury.’ * * * 

“Comparison of Culpability. —The degree of culpability of each of 
the wrong-doers cannot be compared; nor will their liability be af¬ 
fected by the relative degree of negligence or of the care required. 
It is sufficient to support a recovery if the negligence of both be a 
contributory cause, even though one owes to the person injured a 
higher degree of care, and even though there be a different degree 
of negligence by each. Either or both are alike responsible.” 

11 Among the cases cited in support of the proposition, supra, 
is that of Consolidated Ice Machine Co. v. Keifer, {IS4 III. 
481; 10 L.R. A. 696). 

In that case, the Ice Machine Co. undertook to erect a refrigerator 
plant for the brewing Company, at its brewery, which included a 
large iron tank. The Brewing Company was to fix the location for 
the plant, and make and put in proper supports for the tank; all of 
which it did; and, thereupon, the superintendent of the Ice Machine 
Company told the President of the Brewing Company that the struc¬ 
ture so prepared, including the truss upon which one side of the 
tank was to be placed, the other side thereof to be placed upon one 
wall of the engine room, would not support the tank, that it was in¬ 
sufficient ; but the president replied it would do; and so the tank was 
put in place. After it was up, the superintendent of the Ice Ma¬ 
chine Company directed the intestate, with others, to go upon the 
roof of the engine house, and fit in it the heater. The tank, at the 
time, was being filled with water, and while the intestate was on the 
ropf, the truss gave way, and the tank fell, taking with it part of the 
roof of the engine house, and precipitating Keifer to the floor of the 
engine-room, whereby he was killed. 


10 


JOHN H. FORD VS. GUY STURGIS, AD3IR., ETC. 


It was there claimed that if either defendant had been guilty of 
negligence, resulting in injury to the intestate, it was their several 
and not joint negligence, and, accordingly, that the negligence of 
one could not be charged against the other. 

In the opinion in the case, the court quotes pertinent extracts 
from Cooley on Torts, Hilliard on Remedies for Torts, Deer- 

12 ing on Negligence, Wharton on Negligence, and Shearman 
& Redfield on Negligence; as well, also, cites decisions from 

divers State Courts in support of its conclusion, and'thus stated its 
holding: 

“where the negligence of two or more persons directly concurs to 
produce the injury, although one may have undertaken one part, 
and another another part, and the negligence occurs in the per¬ 
formance of each of the several parts of the work, which directly 
contributes to produce the injury, all will be jointly liable. The 
test seems to be whether or not the negligence of each directly con¬ 
tributed to producing the injurious result.” 

Counsel for plaintiff cite both State and Federal decisions in sup¬ 
port of the general underlying principles upon which reliance is 
placed to maintain the asserted joint liability of the defendants. 

Defendants, with equal confidence, cite both State and Federal de¬ 
cisions which they insist hold to the contrary; and, among the cases 
so cited, and the one most nearly in point, and holding, apparently, 
in direct opposition to the doctrine announced in the case of Ice 
Machine Company v. Keifer, supra., is that of Cole v. Lippitt, et al., 
{22 R. I. 31). 

In the case just mentioned, the plaintiff brought his action against 
the owner, builders, and supervising architect of a house for negli¬ 
gence in its construction, whereby the decedent lost his life; and de¬ 
murrer was interposed to the declaration, upon the ground that the 
defendants were improperly joined in the same action, in respect of 
several and distinct, and not joint, breaches of duty and causes of 
action. 

The demurrers were sustained, the Court, in its opinion, stating: 

“These several charges of negligence are quite different in 

13 kind and relation, but the plaintiff claims that they constitute 
a joint liability, because the negligence of each defendant 

combined with others to produce the injury. * * * The fact 

that the effects of several wrongful acts are produced at the same 
time and place cannot affect the question. * * * 

******* 

“* * * A joint liability is not made out by patching together 

individual liabilities which may arise from different relations to the 
same transaction.” 

It is apparent, however, that there is a lack of uniformity in the 
State decisions concerning the rule, as indicated by the holding in. 
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Consolidated Ice Machine Co. v. Keifer, mpra; to ^which may be 
added McBride v. Scott, (125 Mich. 517). 

Certain decisions of the Court of Appeals of this District have been 
cited by counsel, but it does not appear therefrom that the exact 
question here present has been passed upon in such way as to furnish 
a conclusive rule of decision applicable and controlling in the in¬ 
stant case; and, for that reason, this Court feels at liberty to reach a 
judgment as to what seems to it to be the rule of decision best sus¬ 
tained by principle, reason and precedent. 

The charge involved in the suit is one of exceeding gravity; it al¬ 
leges acts of concurring, related and/or successive negligence, all of 
which, combined together, so it is contended, produced the result, 
namely, the collapse of the roof, ceiling and balcony of the Knicker¬ 
bocker Theatre, by reason whereof, plaintiff’s intestate, then in at¬ 
tendance at the theatre as a patron, met his death. 

The question involved is of exceeding moment and importance 
both to those who have been damaged and injured by the calamity, 
and to those who are now asked to respond in damages for 
14 the unfortunate and distressing results which followed the 
disaster. 

Upon careful consideration of the entire matter, the Court has 
reached the conclusion that the declaration states a cause of action 
against the defendants; and, accordingly, that the several motions 
to dismiss herein should be overruled. 

In conclusion, the Court deems it proper to note that it under¬ 
stands that upwards of fifty (50) similar suits, filed and now pend¬ 
ing in this Court, involve substantially the same question of law 
as is here ruled upon and disposed of. In view of the importance 
of the question involved, as well the fact that there appears to be a 
lack of uniformity in the decisions concerning the same matter in 
the courts of other jurisdictions; and, perhaps more important, in 
view of the further fact that the Court of Appeals of this District, 
apparently, has not heretofore exactly and precisely laid down a rule 
of decision in such cases; it would seem quite proper, in the interest 
of economy of time, labor and expense, that the question itself, and 
which lies at the very threshold of all of the pending cases to which 
reference has just been made, be passed upon by the Court of Ap¬ 
peals, and, to that end, that application be made to that Court for the 
allowance of a special appeal; and, for that purpose, reasonable op¬ 
portunity will be afforded counsel for the defendants to make such 
application, if so advised. 

Let appropriate order be entered herein overruling the several mo¬ 
tions to dismiss, with leave to plead within twenty (20) days. 

A. A. IIOEHLING, 

Justice. 


March 27, 1923. 



12 


JOHN H. FORD VS. GUY STURGIS, AD MR., ETC. 


15 Filed May 23, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator, etc., Plaintiff, 

v. 

Knickerbocker Theatre Co. et al. 

Memorandum. 

The declaration in this case was filed by the plaintiff as adminis¬ 
trator of the estate of Victor M. Sturgis, deceased, against the Knick¬ 
erbocker Theatre Company, a corporation, Harry M. Crandall, Regi¬ 
nald W. Geare, John H. Ford, Union Iron Works Company, and 
the District of Columbia; it beimj alleged that plaintiff’s intestate 
met his death by reason of the collapse of the roof, ceiling and bal¬ 
cony of the theatre named. 

The declaration details the alleged connection of each of the de¬ 
fendants named with the work of planning, supervising, inspecting, 
constructing and maintaining the building named; it also charges 
the duty in respect of each such defendant and the alleged act or 
acts of negligence of each; and concludes that, through the negli¬ 
gence and carelessness of the defendants, and each of them, and 
as a result thereof, the decedent, without any negligence on his part, 
was then and there killed. 

16 The defendant, District of Columbia, filed the general issue 
plea of “not guilty,” and the other defendants named, with 

the exception of the defendant, Knickerbocker Theatre Company; 
filed motion to strike out or dismiss the declaration; the defendant, 
Harry M. Crandall, as amicus curisc, having filed what is called a 
“suggestion” made to the court that the defendant, Knickerbocker 
Theatre Company, had been dissolved, by a certificate filed with the 
Secretary of State of Delaware on July 5, 1922, in accordance with 
the statutes of that State. Motion to strike out said “suggestion” was 
granted by the Court. 

The motions to strike out or dismiss the declaration were based 
on the several grounds of misjoinder of alleged causes of action 
against separate and distinct defendants; misjoinder of parties de¬ 
fendant, etc. 

Those motions were orally argued by counsel, and, thereafter, bv 
written memorandum opinion filed by the Court, March 27, 1923, 
it was directed that order be entered overruling said motions to strike 
out or dismiss, with leave to plead over. 

Thereafter, and on March 23, 1923, the defendant, Reginald W. 
Geare, filed demurrer to the declaration, alleging, as points of law 
to be argued in support thereof, the following: 
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“1. The declaration fails to set forth facts which consti- 

17 tute a cause of action against the defendant named. 

“2. The declaration shows, upon its face, that no negli¬ 
gence charged against said defendant, was or could have been the 
proximate cause of the injury to the decedent. 

“3. The declaration, upon its face, shows that the negligence al¬ 
leged against said defendant .was not the proximate cause of the 
injury or damages sued for.” 

The propositions of law argued both in support of and in opposi¬ 
tion to the demurrer filed herein concern the several matters, (a) 
whether the doctrine of res ipsa loquitur is properly applicable to a 
situation where, at the time of the occurrence complained of, the 
defendant sought to be charged was not in the possession, manage¬ 
ment or control of the particular instrumentality which inflicted the 
injury; (6), whether the doctrine just mentioned is applicable 
where specific, (as distinguished from general,) negligence is alleged 
against the defendant; the demurrant, Geare, contending that spe¬ 
cific negligence is so charged against him; (c), whether a general 
allegation of negligence is sufficient as against a general demurrer; 
and, ( d ), whether one who negligently and defectively constructs 
a building which, thereafter, because of such faulty construction, 
collapses and injures a third person, is exempt from liability, be¬ 
cause, at the time of such accident, the building had been completed 
and turned over by the architect, contractor, or sub-contractors, as 
the case may be, to its owner, who, thereafter, operated the 

18 same, and was in the exclusive operation and control thereof 
at the time of the accident. 

So far as concerns the above several matters, (a), (£>), and (c), 
suffice it to say, that the Court is of opinion that the declaration 
herein is sufficient as against a general demurrer. 

The above matter ( d ), however, presents a question that is not 
only one of controlling ultimate importance herein, as the Court 
views it; but, also, one that is involved in conflict of judicial de¬ 
cisions, both for and against, almost bewildering in number; thus 
making it difficult to select any one group of decided cases as abso¬ 
lutely or necessarily determinative of the instant case, as developed 
by the situation of fact alleged in the declaration. 

Counsel have argued the case with exceeding care and ability, • 
and have filed typewritten briefs indicating exhaustive and pains¬ 
taking study and search of the authorities; all of which have been 
of great help to the Court in its consideration of the important ques¬ 
tions presented. 

In view of the sharp conflict of decision, both State and Federal, 
it will be helpful, quite naturally, if it be found that the Court of 
Appeals of this District heretofore has answered the perplexing ques¬ 
tion. There is a decision by that Court, which seems helpful in dis¬ 
posing of the question last-above suggested, and that is the 

19 case of Washington Ry. & Elec. Co. v. Washington Terminal 
Co., (44 App. D. C. 470, 485). 
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There, the Washington Ry. & Elec. Co. sought to recover for dam¬ 
age to its tracks, conduits, viaducts, foundations, and supports there¬ 
for and used in connection therewith, along First Street, East, be¬ 
tween East Capitol Street and B Street, North, resulting from the 
sinking of the surface of the street; and which condition was claimed 
to have been occasioned by the construction of a steam railroad 
tunnel under the West side of the street named; or, in other words, 
by the erection and continuance of a nuisance. It seems that the 
Philadelphia, Baltimore & Washington R. R. Co., hereinafter called 
the Philadelphia company, (under the authority of an act of Con¬ 
gress in that behalf) undertook the construction of the railroad 
tunnel, at the place named, and did so construct it, acting therein 
by and through the New York Continental Jewell Filtration Co. 
It was claimed in the case that the tunnel was negligently con¬ 
structed. The Philadelphia company, with other companies, was 
sued by the street railway company for damages concerning the 
matter, and. amon? other defenses interposed by it, was that, upon 
the completion of the tunnel, it was turned over to the Washington 
Terminal Company; which latter company, thereafter, operated it; 
the Philadelphia company, from thence forward, and in common 
with other railroad companies, merely having the use thereof 

20 under a stimulated rental. Verdict and judgment were 
against the Philadelphia company. 

In disposing of said asserted ground of non-liability, the Court 
of Appeals, in its Opinion, thus stated: 

“The further contention is made by this appellant that it ought 
not to respond in damages, because the evidence shows that, imme¬ 
diately after the completion of the tunnel, it was turned over to the 
terminal company, which company has since operated it. So thor¬ 
oughly is the rule established that he who erects a nuisance con¬ 
tinues liable as long as the nuisance continues, that it is unnecessary 
to dwell upon this contention. Plumer v. Harper, 3 N. H. 88, 14. 
Am. Dec. 333; Grady v. Wolsner. 46 Ala. 381, 7 Am. Rep. 593; 
East Jersey Water Co. v. Bigelow. 60 N. J. L. 201, 38 Atl. 631. In 
the last case cited, the court said: ‘The ground upon which the 
alienor is held liable for a nuisance created by him is, that he is the 
author of the original wrong, and transferring the premises with 
the original wrong still existing is treated as affirming the continu¬ 
ance of it.” 

If a defectively and negligently constructed tunnel may properly 
be regarded as a nusiance; it would not seem unreasonable to apply 
the same doctrine to a defectively and negligently constructed 
theatre building; so, too. if one who defectively and negligently 
constructs a tunnel, which brings about a condition of depression 
of street railway tracks on the surface overhead, is liable for 

21 damage which results after the completion of the tunnel, and 
while it is being operated by its owner; what sound reason 

is there for denying like responsibility and liability when a de¬ 
fectively constructed theatre collapses and kills and injures scores 
of persons then present in the building as patrons? 
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It has been remarked both Ty text writers and in judicial deci¬ 
sions that it is not always easy to make an exact distinction between 
negligence and nuisance, and this for the reason that the same act 
not infrequently constitutes both negligence and a nuisance. 

Be that as it may, and whether the present action, viewed, as of 
course it must be, in the light of the averments contained in the 
declaration; and whether the action be deemed to be one in negli¬ 
gence merely, not involving the element of nuisance, or whether it 
properly may be regarded as one in negligence embracing as well 
the element of nuisance; the Court is of opinion that the demurrer 
herein should be overruled. 

As above noted, the Court, on March 27, 1923, filed memorandum 
opinion, overruling defendant’s motion to dismiss filed herein. At 
the request of counsel for defendant, counsel for plaintiff consent¬ 
ing, the formal entry of that order was temporarily suspended, in 
orcler to permit the filing of demurrer by defendant; thus, in the 
event that the demurrer be overruled, appropriate application to 
the Court of Appeals might be made timely for the allowance 

22 of a special appeal both as to the order overruling the mo¬ 
tion to dismiss and the demurrer. 

Accordingly, order may now be entered herein overruling the 
motion to dismiss and, likewise, overruling the demurrer. 

In order that opportunity may be afforded to defendants to apply 
to the Court of Appeals for the allowance of a special appeal, if so 
advised let the usual order requiring defendants to plead over be 
suspended for a period of twenty (20) days from this date. 

A. A. HOEHLING, 

Justice. 

May 22,1923. 

23 Supreme Court of the District of Columbia. 

Wednesday, May 23, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling 
Justice presiding. 

******* 

At Law. 

No. 67327. 

Guy Sturgis, Administrator, Plaintiff, 

vs. 

Knickerbocker Theatre Co. et al., Defendants. 

This cause came on for hearing on the several motions filed on 
behalf of the defendants Crandall, Geare, Ford and the Union Iron 
Works, by their respective attorneys of record, to dismiss or strike 
out the declaration, and said motions having been considered, the 
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same are hereby severally overruled. Further upon consideration 
of the demurrer filed by said defendant Geare, to the declaration, 
it is ordered that said demurrer be, and the same is hereby over¬ 
ruled. 

Upon request an exception is hereby noted on behalf of the afore¬ 
said defendants to the action of the Court, in overruling said mo¬ 
tions and the demurrer. 

In order that opportunity may be afforded said defendants to 
apply to the Court of. Appeals, for the allowance of a special appeal, 
if so advised, the entry of the usual order to plead over is hereby 
suspended for twenty days from this date. 


24 Filed Jun. 11, 1923. 

In the Supreme Court- of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 

Deceased, Plaintiff, 

vs. 

Knickerbocker Theatre Company, a Corporation; Harry M. 
Crandall. Reginald W. Geare, John H. Ford, Union Iron Works 
Company, a Corporation, and District of Columbia, a Municipal 
Corporation, Defendants. 

Demurrer to Declaration. 

Now comes the defendant John H. Ford, by his attorneys, and 
says that the declaration of the plaintiff in the above entitled cause 
of action is bad in substance. 

E. H. GIBSON, 

J. C. GIBSON, 

J. W. HAZELL, 
Attorneys for John H. Ford. 

Note.—A mong the points of law to be argued on the foregoing 
demurrer are the following: 

(1) As the declaration shows on its face that at the time of the 
death of the plaintiff’s decedent the Knickerbocker Theatre had 
been completed and was being operated as a theatre by others than 
the defendant John H. Ford, the proximate cause of the collapse 
causing the death of the plaintiff’s decedent was the negligence of 
those in control of the premises in maintaining it in an unsafe con¬ 
dition. 

25 (2) The builder of a structure who has completed his 
undertaking and turned the work over to the owner of the 

premises is not liable for negligence in construction to a third party 
injured in consequence of defects in such structure. 
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(3) Where there is no privity of contract between a manufacturer 
and the person injured by reason of defects in the goods, such per¬ 
son cannot recover from the manufacturer. 

(4) Where there is no privity of contract between a building 
contractor and a person injured by reason of defects in the building 
after it has been turned over to the owner of the premises, such 
person cannot recover against the contractor. 

We consent to have the foregoing demurrer set for hearing June 
11, at 10 a. m., with the understanding that it will be submitted 
without argument. 

0. H. B. BLOODWORTH, Jr., 

Attorneys for Plaintiff. 

26 Supreme Court of the District of Columbia. 

Monday, June 11, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling 
Justice presiding. 

******* 

At Law. 

No. 67327. 

Guy Sturgis, Admr., 
vs. 

Harry M. Crandall et al. 

Upon consideration of the demurrers filed by the defendants Ford 
and Union Works, in each of the foregoing entitled causes to the 
declaration, it is ordered that said demurrers be, and the same are 
hereby in each of said causes severally overruled. 

In order that opportunity may be afforded said defendants to ap¬ 
ply to the Court of Appeals, for the allowance of a special appeal, if 
so advised, the entry of the usual order to plead over is hereby sus¬ 
pended for twenty days from this date. 
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27 Order Granting Petition for Allowance of Special Appeal. 

Filed Jul. 27, 1923. 

Court of Appeals of the District of Columbia, October Term, 1923. 

No. 853, Original. 

Law. No. 67327. 

John H. Ford, Petitioner, 
vs. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 

Deceased. 

On consideration of the petition for the allowance of a special ap¬ 
peal in the above entitled cause from the orders of the Supremo 
Court of the District of Columbia entered therein on May 22 and 
June, 1923; 

It is by the Court this day ordered that said petition be, and the 
same is hereby granted. 

CHAS. H. ROBB. 

JOSIAH A. VAN ORSDEL, 

July 25, 1923. Associate Justices. 

A True Copy. 

Test i 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of 
Columbia. 

28 Assignment of Errors. 

Filed Jul. 27, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 

Deceased, Plaintiff, 
vs. 

John H. Ford, Defendant. 

The Court erred: 

(1) In failing to hold that the plaintiff in his declaration joined 
in a single count separate and distinct causes of action to the pre¬ 
judice of the defendant. 

(2) In failing to hold that the plaintiff in his declaration joined 
separate and distinct causes of action against separate and distinct 
defendants to the prejudice of the defendant. 
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(3) In failing to hold that in the plaintiff’s declaration there was 
misjoinder of alleged causes of action against separate and distinct 
defendants. 

(4) In failing to hold that in the plaintiff’s declaration there was 
misjoinder of parties defendant. 

(5) In failing to hold that where there is no privity of contract 
between a building contractor and a person injured, after the build¬ 
ing has been turned over by the contractor to the owner of the prem¬ 
ises, by reason of defects due to faulty construction, such person can¬ 
not recover against the contractor in the absence of fraud, conceal¬ 
ment or imminency of danger. 

(6) In failing to hold that where there is no privity of contract 
between a manufacturer and a person injured by reason of de- 

29 fects in the goods such person cannot recover against the 
manufacturer in the absence of fraud, concealment or in¬ 
trinsic danger of the goods. 

(7) In failing to hold that the interposition of the negligence of 
the persons in charge of the premises in maintaining them in a 
dangerous condition and the wrongful act of such persons with 
knowledge of the dangerous condition of the premises in inviting 
a third party thereon breaks the chain of causation and effectually 
debars the constructor’s negligence from constituting the proximate 
cause of the hurt, in an action for damages against the constructor 
for injury to such third party. 

(8) In holding that a building, which by reason of negligent 
construction is dangerous, is a nuisance in the sense that it renders 
the constructors liable to third persons injured by reason of defects 
therein without regard to privity of contract or proximate cause. 

J. C. GIBSON, 

J. W. HAZELL, 

Atty’s for Defendant. 

Service of copy of the above Assignment of Errors acknowledged 
this 26 day of July, A. D. 1923. JAS. L. FORT, 

Attorney for Plaintiff. 

30 Designation of Record. 

Filed Jul. 27, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67327. 

Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, 

Deceased, Plaintiff, 

vs. 

John H. Ford, Defendant. 

The Clerk, in preparing the transcript of record on special appeal 
in the above-entitled case, will please include the following: 
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1. Declaration. 

2. Motion to strike out, by defendant John H. Ford. 

3. Memorandum opinion of Court (A. A. Hoehling, Justice) of 
March 28, 1923. 

4. Order of May 23, 1923, overruling the above motion. 

5. Demurrer of defendant John H. Ford. 

6. Memorandum opinion of Court (A. A. Hoehling, Justice) of 
May 22, 1923. 

7. Order of June 11, 1923, overruling above demurrer. 

8. Order of July 25, 1923, allowing defendant John H. Ford a 

special appeal. 

31 9. Assignment of Errors, by defendant John H. Ford. 

.. 10. This designation. J. C. GIBSON, 

J. W. HAZELL, 

Att’ys for John II. Ford. 


Service of copy-of the above designation acknowledged this 26 
day of Julv A. D/iC023. 

‘ JAMES L. FORT, 

Attorney for Plaintiff. 

32 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

T, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
31, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 67327 at Law, wherein 
Guy Sturgis, Administrator of the Estate of Victor M. Sturgis, de¬ 
ceased is Plaintiff and Knickerbocker Theatre Company, a corpora¬ 
tion, et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimonv whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
loth day of August, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

CIptI- 

By W. E. WILLIAMS, 

Assistant Clerk. 

EW. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4026. John H. Ford,-appellant, vs. Guy Sturgis, administrator, &c. 
Court of Appeals, District of Columbia. Filed Aug. 16, 1923. 
Henry W. Hodges, clerk. 
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